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In international human rights discourse, the concept of universalism has been key since the adoption of the UN Charter in 1945, and the labelling of the 1948 Declaration as the Universal Declaration of Human Rights (UDHR) signifies the importance of this concept. Added to this, the strong position of the nondiscrimination provisions in the Charter, the UDHR and all subsequent human rights treaties and declarations, is further evidence of the primacy of universal and non-discriminatory enjoyment of human rights. This was also confirmed by the International Court of Justice (ICJ) in its determination that the practice of apartheid was a flagrant violation of the purposes and principles of the UN Charter.
2 Yet, in the development of human rights law and its implementation through national and international bodies, the concept of universalism has been rather one-sided: it concerns human rights enjoyment, but not human rights obligations. While all individuals everywhere are considered to have the same rights based on international law, the obligation-holders (normally states) do not have the same obligations with regard to individuals everywhere. According to common perceptions of human rights obligations, whether a state can in any way be held responsible for human rights violations depends not only on the state's actions, but indeed where those actions took place, and/or the nationality of the victims of violations.
However, this way of looking at obligations has in recent times been questioned by a number of actors in the international human rights community. Academics, 3 policy makers, 4 non-governmental organisations (NGOs), 5 and international institutions (as discussed below) have begun to question the logic of this approach, and indeed the legal justifications for it. A significant number of international court cases have also in recent years debated the reach of international human rights obligations. 6 Thus, the altered approach is to address whether states have obligations in regard to the human rights effects on individuals in other states as a result of actions and omissions in their international cooperation or foreign policy.
There are different reasons for this shift in attention concerning these obligations.
One of the more obvious reasons is the phenomenon of 'globalisation', understood in a broad sense. The increased international interaction among states; between states and international institutions; and between states and private entities, such as multinational corporations (MNCs), may have positive or negative effects on the human rights situation outside the control of the territorial state. The more far-reaching international regulation of financial matters and trade, combined with an emphasis on certain economic models, the compliance with which are imperative for international assistance, have resulted in nation states being less able to control events within their own borders and direct development in ways that they themselves choose.
This increased interaction and interdependence of states in the international community has resulted in a debate that questions whether states have obligations that go beyond their national borders, and include human rights problems caused by the actions or omissions of one state in the territory of another state. The question raised is whether the foreign state fails to comply with legal obligations if its actions or omissions result in human rights violations abroad. This debate concerns questions that have been addressed through the use of different terms: extraterritorial obligations, transnational obligations, international obligations, or global obligations, to mention the most common. While these terms do not necessarily signify the exact same phenomenon, 7 the main aim of this discussion is to address the problem that may occur if one state acts in a manner whereby its actions undermine human rights for individuals in another country.
For the purpose of this chapter, I will use the term "extraterritorial obligations". 8 
The Content of Extraterritorial Obligations
Before discussing the legal foundation for, and current obstacles to the implementation of, extraterritorial obligations, it is necessary to dwell briefly on what the content of such obligations are. It was alluded to in the introduction that the understanding of what human rights obligations are has become more sophisticated and nuanced in the past two decades. While human rights obligations were initially thought to be mainly negative (to refrain from interfering with individuals' human rights enjoyment), both the language in the various human rights treaties and the jurisprudence from human rights courts and committees have confirmed that such an approach is too limited. Indeed, it is now generally accepted that human rights obligations are of both negative and positive nature, in that states are obliged not only to refrain from violating rights, but also to take steps to ensure human rights enjoyment. This is the case for economic, social and cultural rights as well as civil and political rights. 9 Furthermore, based on works by Henry Shue 10 and Asbjørn Eide, 11 a common understanding of three levels of obligations has emerged: the obligation to 7 For a discussion on the various terms used in these discussions see Gibney respect, to protect, and to fulfil.
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These levels of obligations have been explained in the Maastricht Guidelines:
The obligation to respect requires States to refrain from interfering with the enjoyment of economic, social and cultural rights. Thus, the right to housing is violated if the State engages in arbitrary forced evictions. The obligation to protect requires States to prevent violations of such rights by third parties. Thus, the failure to ensure that private employers comply with basic labour standards may amount to a violation of the right to work or the right to just and favourable conditions of work. The obligation to fulfil requires States to take appropriate legislative, administrative, budgetary, judicial and other measures towards the full realization of such rights. Thus, the failure of States to provide essential primary health care to those in need may amount to a violation. 13 According to the UN Committee on Economic, Social and Cultural Rights, the same levels apply to extraterritorial (international) obligations 14 . The obligation to respect implies that a state has to respect the human rights for individuals in another country when entering into cooperation with, or carrying out foreign policy (including military activity) that impacts on these individuals. The obligation to protect refers to the activities of private parties, and therefore entails that states have an obligation to ensure that private parties (including private businesses) over which they assert (jurisdictional or other) control do not violate the rights of individuals in other states. 15 Finally, the obligation to fulfil requires states to take such measures that are necessary for the full realisation of rights in other states. This final point is by far the most controversial element of extraterritorial obligations. Without going into the details of the debates concerning this level of extraterritorial obligation, 16 and the problems that it may raise in terms of sovereignty of the home state of individuals facing human rights problems, as well as the practical problems of resources available for full realisation of all 12 In a follow-up study on the right to adequate food, Eide proposes two separate elements of the fulfil part of obligations: to promote and to facilitate. See Eide, Eide, Asbjórn, The Right to Adequate Food and to be Free From Hunger. Updated study on the right to food, UN Subcommission on human rights, E/CN.4/Sub.2/1999/12, 1999 13 Maastricht Guidelines, Guideline no. 6. Please note that the focus here is on violations of economic, social and cultural rights. However, the sentence preceding the quoted part above states: "Like civil and political rights, economic, social and cultural rights impose three different types of obligations on States: the obligations to respect, protect and fulfil. Failure to perform any one of these three obligations constitutes a violation of such rights." 14 The UN Committee on Economic, Social and Cultural Rights refers to extraterritorial obligations as 'international obligations'. 15 In General Comment no. 15 on the Right to Water, the UN Committee on Economic, Social and Cultural Rights confirms that 'international obligations' includes that " Steps should be taken by States parties to prevent their own citizens and companies from violating the right to water of individuals and communities in other countries." (para. 33) Likewise, in General Comment no. 14 on the right to the highest attainable standard of health, the same Committee confirms that "To comply with their international obligations in relation to article 12, States parties have to respect the enjoyment of the right to health in other countries, and to prevent third parties from violating the right in other countries, if they are able to influence these third parties by way of legal or political means, in accordance with the Charter of the United Nations and applicable international law." (para. 39). 16 For a more in-depth discussion of these issues, see Skogly 2006, Chapter 3. human rights in foreign states, it should be noted that the special rapporteur on the Right to Food, Mr. Jean Ziegler, introduced the concept of 'support fulfilment' of rights in other states. He explained this terminology in the following manner:
It underlines that the principal obligation to guarantee the right to food is incumbent on the national Government, but other States, if they have available resources, have a complementary obligation to help the national State, when it does not have the resources to realize the right to food of its population.
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Legal Foundation for Extraterritorial Human Rights Obligations
While states' extraterritorial human rights obligations often have been ignored, this does not imply that they are non-existent, nor that there are no legal foundations for such obligations. Indeed, extraterritorial human rights obligations have their grounding in international human rights law, and this has been confirmed by international courts and committees. It should be noted that the jurisprudence in this area is not conclusive, and that different approaches have been taken by different international institutions, and that even the same institution may not appear to be consistent in its application of extraterritorial obligations.
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a) The UN Charter Little attention has been given to the possibility that the UN Charter provides for more than domestic human rights obligations. Commonly, the Charter is criticized for not being specific enough in terms of human rights and the corresponding obligations. However, there may be more in the Charter than has been recognized.
Article 1 of the Charter establishes the purposes of the organisation, and as members of the UN each individual state is bound by the Charter, and has obligations to assist in fulfilling these obligations. The fundamental principle of universal and international protection of human rights is provided in article 1(3). It is the "Purposes of the United Nations [to] achieve international co-operation in solving international problems of an economic, social, cultural or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental freedoms for all …" (emphasis added).
The inclusion of the passage that the organisation's purpose is, inter alia, to 'achieve international co-operation' in relationship to the substantive content of the rest of the paragraph, is not insignificant in relation to the question of extraterritorial human rights obligations. If international cooperation is to be achieved, the members of the UN will have an obligation to contribute to this cooperation which is aimed at addressing problems of economic, social, humanitarian and human rights character. If member states of the United Nations claim that human rights obligations are uniquely territorial, this would disregard the principle of international cooperation in Article 1.
Further, articles 55 and 56 provide that the United Nations shall promote 'universal respect for, and observance of human rights and fundamental freedoms for all …', 19 and that this shall be done through "joint and separate action in co-operation with the Organization…". 20 These articles are commonly referred to in UN documents when the international promotion of human rights is discussed. However, until recently, there has been little interpretation of the obligations that stem from these two articles. 21 In an elaboration of the legislative history and interpretation of Article 56, it is explained that the text is a compromise between a wording suggested by Australia, and the views of the United States in the drafting process. 22 Australia had proposed that "all members of the UN should pledge to take action, on both national and international levels, for the purpose of securing for all peoples, including their own, such goals as improved labour standards" 23 and thus suggested a formulation in which the pledge would mean that the "members would both co-operate internationally and act within their own countries to pursue the economic and social objectives of the Organization, in their own way and without interference in their domestic affairs by the Organization". 24 This was opposed by the US, as it claimed that all that could be included in the Charter was to provide for "collective action and thus it could not oblige a nation to take separate action because that would constitute an infringement upon the internal affairs of the member states". 25 Thus, the interpretation of the article has tended to accept a compromise of the two positions, whereby the: However, Simma holds that Article 55 (c) contains substantive obligations in respect to human rights, 27 and it can thus be held that in terms of human rights, articles 55 and 56 in conjunction establish obligations to take action to promote the respect for human rights. According to this interpretation, there is a firm obligation for states to act individually as well as collectively to promote respect for human rights.
It is, however, interesting to note that the opposition by the United States was did not concern the international obligations, but rather that the UN Charter could not prescribe what states should do domestically. As domestic human rights obligations have now gained virtually universal acceptance, it is rather paradoxical that the international (or extraterritorial) obligations have become the controversial ones.
The meaning of 'jointly' as used in article 56 is not quite clear though. In Simma's commentary on the UN Charter, the meaning of the term 'joint' is not substantially discussed. 28 However, "jointly" could imply action through the United Nations, as a way to practically carry out the organisation's mandate, in recognition that the organisation may not be able to fulfil its purposes without joint commitment from the membership. However, the interpretation that this would be the entire meaning of 'joint action' in article 56 seems too narrow. The article provides that this joint action shall take place 'in cooperation with the organisation.' If it was intended to imply a narrow obligation to promote respect for human rights through the work of the United Nations, one would have expected the wording to reflect this, for instance by saying 'joint and separate action through the United Nations'. But this wording was not chosen. Rather, a wider formulation is used, and the understanding of 'joint' therefore implies an obligation to act jointly to promote respect for human rights, and also that this implies an obligation to cooperate with the United Nations in this regard. 29 This joint action has a clear extra-territorial element to it: only one of the states acting 'jointly' may at any given time address the promotion of the respect for human rights domestically -all the other states involved in the joint action will logically be addressing respect for human rights in another state.
Furthermore, article 56 does not only call for joint action, but indeed also 'separate' action in cooperation with the United Nations. These words, seen in conjunction with the provision in Article 55 (c), which calls for 'universal' respect for human rights, further strengthens arguments for human rights obligations beyond national borders for individual states. As the article uses the term 'universal' rather than 'domestic', it is submitted that this wording has extraterritorial implications, and that it adds to the Charter's non-discrimination 27 Ibid. 28 The seminal work by Simma covers 1400 pages. However, only three pages are devoted to Article 56. Very little scholarly work on this article is found elsewhere. 29 Simma, p. 948 principle, in that states shall promote respect for human rights not only of their own populations, but indeed universally as well.
In addition to the UN Charter, the various specific human rights treaties are the main sources of human rights obligations. Some of these treaties have provisions which give a specific content to extraterritorial obligations, while others have been interpreted to contain such obligations without specific mention in the treaty text.
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There are three international human rights treaties that are specifically important based on their own provisions for the discussions on extraterritorial obligations. These are the International Covenant on Economic, Social and Cultural Rights ('ICESCR'), 31 the Convention on the Rights of the Child ('CRC'), 32 and the newly adopted and entered into force) Convention on the Rights of Persons with Disabilities ('CRPD').
b) International Covenant on Economic, Social and Cultural Rights
The ICESCR is particularly interesting in any discussion on extraterritorial human rights obligations.
34 Not only does Article 2(1) of the Covenant refer specifically to the States Parties' obligations to take steps 'individually and through international assistance and co-operation' 35 for the realisation of the rights guaranteed, but it also omits the reference to 'jurisdiction' or 'territory' which is common in other human rights instruments.
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This being so, the understanding of the content of the extraterritorial obligations stemming from this provision in article 2(1) has not been significantly developed. 83-98. 35 Article 2(1) of the ICCPR reads: " Each State Party to the present Covenant undertakes to take steps, individually and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures." 36 For the text of these instruments, see footnotes 94-96 below and accompanying text. 37 In General Comment no. 3 (1990), the Committee referred to this passage as indicating that 'available resources' included those available through international assistance' (para. 13), and that read in conjunction on Economic, Social and Cultural Rights has in later years, however, begun to include explicit and implicit references to this provision in its General Comments and in questioning of and concluding observations to states' reports. 38 A review of some of the drafting history of article 2(1) sheds light on the debates that took place in the 1950s and 60s. As has been documented elsewhere, 39 there was some discussion over the inclusion of the passage 'international assistance and co-operation' in the article. The discussions in the Commission on Human Rights and in the General Assembly's Third Committee were, however, not conclusive as to the drafting parties' intentions. What did seem rather clear though, was that international co-operation and assistance was seen as necessary if the Covenant's rights were to be realised. What was more discussed was the nature of this cooperation, and whether the added provision of 'especially economic and technical' was too limited. 40 International assistance and cooperation was included as one of the means of realisation of the right in the original (and subsequent) general obligation provision of the Covenant. However, more than 50 years later, it has proven to be one of the more controversial aspects of the document.
c) The Convention on the Rights of the Child
As is the case for the ICESCR, the CRC also incorporates specific obligations of international assistance and cooperation in regard to economic, social and cultural rights. Article 4 states that:
"States Parties shall undertake all appropriate legislative, administrative, and other measures for the implementation of the rights recognized in the with Articles 55 and 56 of the UN Charter, that "… international cooperation for development and thus for the realization of economic, social and cultural rights is an obligation of all States. It is particularly incumbent upon those States which are in a position to assist others in this regard." (para. 14); The Limburg Principles, paragraphs 29 -34, deal with this passage in article 2(1), but use rather general terms, such as 'international co-operation and assistance shall' give priority to 'the realization of all human rights …'; and that it should contribute to the establishment of a social and international order conducive to human rights. There is no clear indication as to the content of obligations for states. The Limburg Principles on the Implementation of Economic, Social and Cultural Rights were adopted by a group of distinguished experts in international law, convened by the International Commission of Jurists, the Faculty of Law of the University of Limburg (Maastricht, the Netherlands) and the Urban Morgan Institute for Human Rights, University of Cincinnati (Ohio, United States of America), met in Maastricht on 2-6 June 1986. These principles can inter alia be access through the International Human Rights Obligations Network (IntHRON) at: http://www.lancs.ac.uk/fss/organisations/humanrights/inthron/index.php Additionally a briefing paper on the content of 'international assistance and cooperation' in Article 2 was given to the Committee in 2002 During the drafting of this article, there were a number of issues debated, including the reference to 'available resources'. 42 However, what is noticeable in this context is that the inclusion of 'international co-operation' was already included in the first draft of the convention text presented by Poland in January 1980, and it was readily accepted, and not considered controversial, as evidenced by the lack of debate about it. 43 Contrary to the position of the Committee on Economic, Social and Cultural Rights, the Committee on the Rights of the Child has not dealt with the concept of international co-operation as part of the treaty obligations in any detail. The only aspect of international co-operation that is included in the Committee's General Comments 44 relates to the seeking of international assistance, and does not include recognition of extraterritorial obligations.
d) The Convention on the Rights of Persons with Disabilities
A recent addition to international human rights law was made with the adoption and entry into force of the CRPD. There are two articles that specifically address international cooperation: Article 4 'General Obligations' and Article 32 'International Cooperation'. Article 4 (2) provides that:
With regard to economic, social and cultural rights, each State Party undertakes to take measures to the maximum of its available resources and, where needed, within the framework of international cooperation, with a view to achieving progressively the full realization of these rights, without prejudice to those obligations contained in the present Convention that are immediately applicable according to international law.
In contrast to Article 2(1) of ICESCR, the article only refers to 'international cooperation' rather than 'international assistance and cooperation'. As international assistance (technical, financial, humanitarian) is now commonly seen to be part of international cooperation, 46 this difference is unlikely to imply a more narrow sphere for the extraterritorial obligations. This final passage is of particular interest, as it addresses some of the concerns opponents to extraterritorial obligations have voiced, namely that states (and particularly poorer states) will feel relieved of their treaty obligations, as they can advocate that they need external funding to implement the rights in the treaties. This provision emphasises the primary obligation for the territorial state to comply with its obligations and carry out its implementation.
e) Other human rights treaties
It is noticeable that the specific treaties discussed so far all address economic, social and cultural rights in relation to extraterritorial obligations. One could then easily conclude that any extraterritorial human rights obligations are confined to that part of international human rights law. However, such an interpretation would not reflect the current understanding of international human rights treaties. Indeed, the ICJ, the UN Human Rights Committee (which monitors the implementation of the International Covenant on Civil and Political Rights), the European Court of Human Rights, and the Inter-American Commission on Human Rights have all confirmed that international human rights treaties protecting civil and political rights contain obligations for the states parties that go beyond the national territory. This is in spite of the clauses in some of these treaties providing that the states parties are to protect and ensure the rights within their territory and/or their jurisdiction. 53 In the Namibia (South West Africa) Opinion, the ICJ found that South Africa, having established a system of apartheid in the neighbouring state, was in breach of its international obligations under the UN Charter. Therefore, the fact that South Africa acted outside of its own territory was of no consequence; the Court still found that South Africa was 47 See footnote 20 above and accompanying text. 48 Article 32 (1) (a) 49 Article 32 (1) (b) 50 Article 32 (1) (c) 51 Article 32 (1) (d) 52 Article 32 (2) 53 For text, see footnote 94-96 Below.
in breach of its obligations. 54 Furthermore, in the advisory opinion on the 'Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory', the ICJ considered the relevance of obligations stemming from human rights treaties that Israel has ratified. In regard to the ICCPR, the Court held that it was applicable 'in respect of acts done by a State in the exercise of its jurisdiction outside its own territory'. 55 Likewise, in respect of the ICESCR, the Court held that
The territories occupied by Israel have for over 37 years been subject to its territorial jurisdiction as the Occupying Power. In the exercise of the powers available to it on this basis, Israel is bound by the provisions of the ICESCR. 56 Likewise, in Lopez Burgos v Uruguay, the Human Rights Committee held that "it would be unconscionable to so interpret the responsibility under article 2 of the [ICCPR] as to permit a State party to perpetrate violations of the Covenant on the territory of another State, which violations it could not perpetrate on its own territory." 57 Adding his individual opinion to this case, Committee Member Mr. Tomuschat held that Never was it envisaged … to grant States parties unfettered discretionary power to carry out wilful and deliberate attacks against the freedom and personal integrity of their citizens living abroad.
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While this case concerned the abduction and arrest of a Uruguayan citizen living abroad by members of the Uruguayan security forces, and the question before the Committee became whether a state had the same obligations towards its citizens abroad as at home, 59 it is probably reasonable to suggest that Tomuschat's opinion could also be applied to foreigners abroad and that states should not have 'unfettered discretionary power to carry out wilful and deliberate attacks against the freedom and personal integrity' of individuals in other states. This understanding is supported by another passage in his statement, where he 54 58 Ibid., p. 184 59 In this respect, the case is similar to that heard by the European Court of Human Rights in Őcalan v. Turkey, where Mr. Őcalan, a Turkish citizen, was arrested by Turkish authorities at the international airport in Nairobi, Kenya, and brought back to Turkey. The Court considered that 'directly after being handed over to the Turkish officials, the applicant was effectively under Turkish authority and therefore within the "jurisdiction" of that State for the purposes of Article 1 of the Convention, even though in this instance Turkey exercised its authority outside its territory.' Eur.Crt.HR, Őcalan v. Turkey, Application no. 46221/99, Judgment, 12 May 2005, para. 91).
holds that the "words 'within its territory' … was intended to take care of objective difficulties which might impede the implementation of the Covenant in specific situations." 60 This view is confirmed both by the Committee against Torture (CAT), and the Human Rights Committee in their deliberations and conclusions regarding the United States' reports concerning inter alia the conditions at Guantanomo Bay. In its concluding observations from 2006 CAT "reiterates its previously expressed view that "territory under [the State party's] jurisdiction" includes all areas under the de facto effective control of the State party, by whichever military or civil authorities such control is exercised. The Committee considers that the State party's view that those provisions are geographically limited to its own de jure territory to be regrettable."
61 Likewise, the Human Rights Committee has noted "with concern the restrictive interpretation made by the State party of its obligations under the Covenant, as a result in particular of (a) its position that the Covenant does not apply with respect to individuals under its jurisdiction but outside its territory, nor in time of war, despite the contrary opinions and established jurisprudence of the Committee and the International Court of Justice; … The State party should in particular (a) acknowledge the applicability of the Covenant with respect to individuals under its jurisdiction but outside its territory …" 62 The European Court of Human Rights has also found that actions by a High Contracting Party beyond its territory may be in breach of that State's obligations. In Loizidou v Turkey, 63 which concerned the ability of a GreekCypriot to access her property in Northern Cyprus after the Turkish occupation of that part of the island, the Turkish government argued that the case could not be admissible as it concerned an area outside the territory of Turkey. However, the European Court clearly stated that a state's responsibility for its own acts can reach outside the territorial jurisdiction of that state. The Court held that the responsibility of Contracting Parties can be involved because of acts of their authorities, whether performed within or outside national boundaries, which produce effects outside their own territory. 64 The Inter-American Commission on Human Rights (IACHR) has taken a similar view in cases involving transnational human rights obligations. In Armando Alejandre Jr. and Others v Cuba 65 the petitioners complained to the IACHR about the death of four individuals caused by the shooting down of two civilian aircrafts by a Cuban military MIG-29. The civilian aircrafts were in international territory when they were shot down. The IACHR held Cuba responsible for violating the right to life and to a fair trial of the victims, and stated the following with regard to the extraterritorial nature of the acts:
"The fact that the events took place outside Cuban jurisdiction, does not limit the Commission's competence ratione loci, because, as previously stated, when agents of a state, whether military or civilian, exercise power and authority over persons outside national territory, the state's obligation to respect human rights continues -in this case the rights enshrined in the American Declaration. The Commission finds conclusive evidence that agents of the Cuban State, although outside their territory, placed the civilian pilots of the 'Brothers to the Rescue' organization under their authority. Consequently, the Commission is competent ratione loci to apply the American Convention extraterritorially to the Cuban State in connection with the events that took place in international airspace on February 24, 1996."
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In this case, the IACHR recognised that Cuba was acting outside its territorial jurisdiction, but that in certain circumstances it is not only consistent with, but also required by, the applicable rules to hold a state accountable for acts outside its territory. 67 This recital of cases by international courts and opinions by monitoring Committees should not be taken as an indication that extraterritorial obligations in relations to human rights are necessarily always accepted, and that they are not seen as controversial by many institutions and human rights lawyers. Indeed, the European Court on Human Rights has stated that only 'in exceptional circumstances' can obligations go beyond the territory of the state. 68 Furthermore, the ICJ has gone to great lengths to avoid apportioning responsibility to states whose conduct contributes to human rights violations in third countries. 69 This reality calls for an assessment of the obstacles to full recognition of extraterritorial obligations.
Obstacles to the recognition of extraterritorial obligations
There are a number of obstacles to the development of a consensus regarding the content of states' obligations for their involvement in human rights violations in other states. Some are obstacles in (the interpretation of) the law and others are of a more political nature.
a) State responsibility
According to the International Law Commission's Articles on Responsibility for Internationally Wrongful Acts ('ILC Articles'), 70 if a state commits an act or omits to carry out prescribed conduct and this act or omission represents a breach of an international obligation, the state has committed an internationally wrongful act for which it is responsible. 71 The ILC Articles also set out the legal consequences for such unlawful acts.
72 This is a reflection of the reciprocal character of international law as between states. However, state responsibility is not commonly invoked in situations where the actions of one state breach or threaten the human rights of individuals in another state.
Inter-state complaint procedures existing in some of the regional human rights systems, 73 and in some of the international conventions adopted through the United Nations system. 74 These procedures, while sparingly used, are somewhat different from the regular application of state responsibility, as they are procedures specifically provided for in certain treaties, and are not reactions to breaches of normal reciprocal international law obligations independent of specific treaty-based procedures. Yet, the inter-state complaint procedures underscore the argument that international human rights treaties operate according to the general principles contained in the Law of Treaties. It is the reciprocal obligations undertaken by ratifying the treaty that is essential, not the nationality of the individual whose rights have been violated. In order to complain about the treatment of its own citizen abroad, a state need not rely on human rights treaties to seek redress, as customary international law principles regarding diplomatic protection cover that issue. Therefore, when entering into international human rights treaties, states not only guarantee that they will treat their inhabitants according to the standards provided in the treaties, but also that they are obligated to do so in their relationship to the other states that have ratified the same treaties. In essence, there is no relinquishment of the reciprocal nature of international treaties. To illustrate, states A and B are in a human rights treaty relationship with each other and the treaty prohibits torture. State A tortures its prisoners. The acts of torture violate the rights of the prisoners, but they also breach its treaty obligation in relationship to state B. This conception concerns the traditional international obligations, breaches of which give rise to state responsibility as defined in Articles 1 and 2 of the ILC Articles.
The scenario used in this example reflects the domestic operation of human rights law, as the violations are committed by State A in regard to its own citizens or residents. However, the lack of application of state responsibility becomes increasingly more relevant in extraterritorial human rights relations. What if State A acts in a manner that violates the rights of State B's residents, while they are within the territory of State B? This example illustrates a lack of 'reverse diplomatic protection'. According to principles of customary international law, diplomatic protection may be afforded by one state if another state infringes upon the first state's citizens while they are in the territory of the second state. 76 The principle works on the basis that a violation of the rights of a citizen of one state by another state is considered a wrongful act against the citizen's home state. 77 However, if one state violates the rights of a citizen of another state, while that citizen is in his/her home state, the principle of diplomatic protection does not seem to apply, or at least is not being used.
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The problem faced in these situations is that while we have a definition as to what triggers state responsibility, namely a wrongful act on the part of a state, we have very little guidance as to what constitutes a wrongful act by states in extraterritorial relations, and in particular in human rights cases. There is little international jurisprudence in this field, and what is available is not necessarily consistent. As has been mentioned above, the ICJ has heard some relevant cases, in particular the Nicaragua case and the Genocide case, and so have regional courts and commissions (in particular the European Court on Human Rights and the Inter-American Commission on Human Rights) and international criminal tribunals (in particular the International Criminal Tribunal for the Former Yugoslavia (ICTY)). What is common for these cases is that the courts, commissions and tribunals go to great lengths to determine, on the basis of the evidence available, the exact detail of control that one state may have had over the events in another state, events that have led to (often highly significant) human rights violations. 76 Lowe, Vaughan International Law, Oxford University Press, 2007, p. 132 77 Ibid. 78 We have, however, seen that if a person has his/her human rights violated by their home state while residing in another state, extraterritorial application of human rights treaties have been accepted. See for instance, Burgos Lopez v. Uruguay, for reference, see footnote 61 above.
In the Nicaragua case the ICJ considered, inter alia, whether the significant support by the United States to the contras in Honduras triggered responsibility for the actions taken by them when operating in Nicaragua. The Court held that … the evidence available to the Court indicates that various forms of assistance provided to the contras by the United States have been crucial to the pursuit of their activities, but it is insufficient to demonstrate their complete dependence on the United States aid. 79 [ …] The Court has taken the view … that United States participation, even if preponderant or decisive, in the financing, organizing, training, supplying and equipping of the contras, the selection of its military or paramilitary targets, and the planning of the whole of its operation, is still insufficient in itself …. for the purpose of attributing to the United States the acts committed by the contras in the course of their military or paramilitary operations. 80 […] For this conduct to give rise to legal responsibility of the United States, it would in principle have to be proved that the State had effective control of the military and paramilitary operations in the course of which the alleged violations were committed. 81 Furthermore, in the more recent Genocide case, the Court builds on the concept of 'effective control' from the Nicaragua case, and uses article 8 of the ILC Articles, when determining whether Serbia and Montenegro (FRY) could be considered to have responsibility for the genocide that had taken place in Bosnia and Herzegovina. 82 Article 8 holds that
The conduct of a person or a group of persons shall be considered an act of a State under international law if the person or group of persons is in fact acting on the instructions of, or under the direction or control of, that State in carrying out the conduct.
The question in this case was whether the Bosnian Serbs during the genocide had been under the "direction or control of" the government of the FRY. According to the applicants, up to 90 per cent of the material needs of the selfproclaimed "Republic Srpska" (the Bosnian Serbs) had been provided by Serbia; a substantial portion of the Bosnian Serb paramilitary forces were being salaried by Serbia; and the economies of the Republic of Srpska and Serbia were almost completely integrated. 83 This claim was not challenged by the Court, 84 as it confirmed that the Respondent was thus making its considerable military and financial support available to the Republic Srpska, and had it withdrawn that support, this would have greatly constrained the options that were available to the Republic Srpska authorities.
Yet, the Court did not find that the FRY was legally responsible, because it is not established beyond any doubt in the argument between the Parties whether the authorities of the FRY supplied -and continued to supply -the [Bosnian Serb forces] who decided upon and carried out those acts of genocide with their aid and assistance, at a time when those authorities were clearly aware that genocide was about to take place or was under way ….
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What these two cases decided by the ICJ illustrate is that the Court applies an extremely high threshold for responsibility. In applying the concept of 'effective control' over, or on whether a non-territorial state 'directed or controlled', the impugned actions, the ICJ seems to conclude that unless the foreign state has complete control over actions in a given situation, no legal responsibility can be attributed.
The ICJ's decisions demonstrate that, contrary to domestic legal systems, the international legal system does not utilise the concept of complicity by states in actions that lead to human rights violations in another state.
87 This is at least the way in which the ICJ approaches serious human rights violations. The ILC articles contain the possibility of complicity through the notion of 'aid or assistance' to another state for its commission of an internationally wrongful act. 88 However, the ICJ has interpreted this 'aid and assistance' to be so significant that it represents 'effective control' over the situation, which more or less deprives the concept of complicity without any real meaning.
As with domestic criminal cases, violations of international human rights law are often complex occurrences where more than one actor may be involved. In such circumstances, a concept of complicity ("aiding and abetting") ought to be developed, to ensure that states may be held internationally responsible for their own actions or omissions. 89 b) Jurisdictional obstacles As was mentioned above, some human rights treaties contain provisions that provide that the rights guaranteed by the treaty shall be respected, protected and/or ensured within the jurisdiction and/or territory of the ratifying state. This has resulted in a perceived geographical limitation which may be interpreted as 86 Ibid., Para. 422. 87 It should be noted that complicity is provided for in international criminal law, but that concept refers to acts committed by individuals rather than states. The complicity by individuals as a foundation for criminal responsibility is provided for in the Rome Statute of the International Criminal Court (1998), Article 25. 88 granting these states impunity in terms of human rights conduct outside their own territory, or the territory covered by the relevant treaty.
Article 2(1) of the ICCPR provides:
Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.
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The European Convention on Human Rights and Fundamental Freedoms, Article 1, states
The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of this Convention. The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition.
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The African Charter on Human and Peoples Rights does not contain any specific jurisdictional or territorial limitation.
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The European Court of Human Rights has found that article 1 contains a concept of 'European legal space' ('espace juridique') in the Bankovic case. 94 This case, which concerned the responsibility of 17 NATO states parties under the European Convention on Human Rights for the death and injury caused by the bombing of the television tower in Belgrade in 1999, was found by the Court to be inadmissible, mainly because the alleged human rights violations were not found to fall within the jurisdiction of the Court, as the events took place outside the geographical area of the Convention, and the states in question did not have 90 Emphasis added. 91 Emphasis added. 92 Emphasis added. 'effective control' over the victims of the bombings. 95 The Court dismissed the applicants' arguments by holding that it was tantamount to arguing that anyone adversely affected by an act imputable to a Contracting State, wherever in the world that act may have been committed or its consequences felt, is thereby brought within the jurisdiction of that State for the purpose of Article 1 of the Convention.
The Court is inclined to agree with the Governments' submission that the text of Article 1 does not accommodate such an approach to "jurisdiction". Admittedly, the applicants accept that jurisdiction, and any consequent State Convention responsibility, would be limited in the circumstances to the commission and consequences of that particular act. However, the Court is of the view that the wording of Article 1 does not provide any support for the applicants' suggestion that the positive obligation in Article 1 to secure "the rights and freedoms defined in Section I of this Convention" can be divided and tailored in accordance with the particular circumstances of the extra-territorial act in question … 96 This position by the European Court of Human Rights raises a number of questions, including the issue as to whether states have impunity to commit human rights violations as long as they take place geographically outside the territorial reach of a regional human rights instrument. This understanding of jurisdiction is very limited.
Article 2(1) of the ICCPR has a slightly different wording from that of Article 1 of the European Convention on Human Rights, in that it uses the terms "within its territory and subject to its jurisdiction", while the ECHR only uses the provision "within their jurisdiction". On the face of it, the ICCPR's obligation article seems more limited than that of the ECHR.
However, in the travaux préparatoires of the ICCPR, it is explained that the UN Human Rights Commission chose to include the words "within its territory" because it might not be possible for a State to protect the right of persons subject to its jurisdiction when they are outside its territory. 97 On the other hand, the Commission decided that a State should not be relieved of its obligations under the ICCPR to persons who remained within its jurisdiction merely because they were not within its territory. 98 Thus, this understanding represents a more practical than legal distinction, in that the drafters recognised that it would be difficult for a state to ensure the enjoyment of human rights in another state, but when such human rights enjoyment is threatened or influenced by acts from another state, that other state was not relieved of its obligations.
Therefore, it seems that there is confusion as to what this 'jurisdictional' limitation actually refers to in the ICCPR and the ECHR. On one level one might question whether there is confusion between the concept of 'jurisdiction' and 'state responsibility'. As Higgins clarifies, "the law of jurisdiction is about entitlements to act, the law of state responsibility is about obligations incurred when a state does act." 99 Therefore, the violation of the human rights of individuals by a State outside its jurisdiction would imply that the State has committed an internationally wrongful act, and should not be able to do so with impunity. This possibility of state action outside its jurisdiction becomes more sinister when assessed in light of recent developments where, for instance, the United States (with the assistance of other states) has deliberately chosen to remove individuals from its territory (and therefore arguably from its jurisdiction) in order to deprive these individuals of their rights. 100 The distinction between jurisdiction as related to a geographic area (territory), 101 and jurisdiction as related to the effect and control a state has over the individual becomes essential. If the protection from human rights treaties is dependent upon states acting within jurisdiction, the danger is that extra-jurisdictional acts can be carried out without responsibility being triggered.
c) States' concern about human rights developments
The two obstacles discussed above concern the perceived legal hindrances in this debate. There are also political obstacles to be overcome. States' approaches to international human rights differ, and the international human rights climate changes over time. Currently, developments within international human rights law seem to be under stress, in that states are increasingly resentful towards this legal regime which they see as limiting their freedom of manoeuvre. 102 Indeed, the approach by the 17 NATO member states in the Bankovic case, which indicated that they did not consider themselves bound by international human rights law outside Europe, underscores the change from a universal focus in human rights protection. It should be recognised that the Court, even if finding the case inadmissible, did not say that these countries could carry out human rights violations with impunity outside their territory. But by holding that the Court itself did not have jurisdiction to hear the case, the de facto result was that there were no Court procedures available for the individuals in that case, where they had been adversely affected by the actions of foreign states. The decision in Bankovic can be interpreted as being based on a procedural limitation of the European Convention on Human Rights, but the result is impunity from legal redress for states. 103 This demonstrates how far reality is from the ideals of universalism of human rights. If states are able to carry out with impunity acts against individuals in another state that they are not able to carry out against their own population because of a narrow understanding of jurisdiction, the notion of universalism (and non-discrimination) does not carry much weight.
It should be added to this discussion that the jurisprudence of the various Courts and UN Committees is not necessarily coherent in these cases, as has been shown above. The ICJ, the regional courts and the UN Committees have decided cases in which extraterritorial obligations of states have been recognised. While states may be more hesitant in affording human rights respect and protection to individuals in other states, this is clearly an area where the law is developing, and the views of international accountability structures may differ.
Current approach in the international human rights community
States are wary about further extending the human rights protection that they are obliged to respect and protect. Particularly in a world where there is greater interaction among states, international organisations and multinational private actors, many states will see further human rights protection as limiting their options, and will resent it. The events of 11 September 2001 and the following 'war on terror' have not helped the international human rights project. In this climate, extraterritorial obligations have not received much support from states. Indeed, the portrayal of these obligations as extensions of obligations, or new obligations, indicates the reluctance of states to take these obligations seriously. However, it has been demonstrated above that these obligations are not new; they are contained in the various human rights instruments starting with the UN Charter, and confirmed in international treaties as recently as 2006, with the adoption of the Convention n the Rights of People with Disabilities.
This recognition, and the recognition that the way in which individuals are now often more dependent upon actions of foreign actors (including states) than their own government for their human rights enjoyment, has led actors in the international human rights community to take these questions far more seriously. The UN Committee on Economic, Social and Cultural Rights has emphasised the need for states to take the effect of their development assistance, and actions through international financial institutions (such as the World Bank and the IMF) into account.
104 Furthermore, they have also emphasised the need for poorer states to seek international assistance in situations where their domestic resources are insufficient to comply with their legal obligations in relationship to economic, social and cultural rights. 105 Likewise, the Human Rights Committee has confirmed that the obligations under the ICCPR also extend beyond the territory of the state, for instance in situations where individuals are "within the power or effective control of the forces of a State Party acting outside its territory, regardless of the circumstances in which such power or effective control was obtained, such as forces constituting a national contingent of a State Party assigned to an international peace-keeping or peace-enforcement operation."
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The similar approach to extraterritorial obligations taken by the Inter-American Commission on Human Rights was discussed above.
107
In addition to UN and regional human rights bodies, the attention to extraterritorial human rights obligations is also increasing in academic circles. There is now a growing body of literature on extraterritorial obligations. This attention has also been matched by interest from the non-governmental human rights organisations, and several of these are now actively involved in documenting negative human rights effects as a result of foreign states' activities, 108 as well as taking part in conceptual and analytical developments in this field.
Concluding remarks
There is a de facto difference between the proposed universal enjoyment of human rights from the accepted universal obligations of human rights. The proposition here is obviously that if we are advocating universal enjoyment of human rights, it does not make sense to limit the protection of human rights to national borders. This essay has demonstrated that there are significant legal foundations for extraterritorial obligations in current international human rights law. The drafters of human rights treaties from the 1940s onwards have been aware of the need for international cooperation in the implementation and the promotion of human rights, and this logically extends to the responsibility of 104 There remain, however, obstacles to overcome to attain general recognition for these obligations. These obstacles are both of a legal and political nature. States are reluctant to accept what they conceive of as an extension of their human rights obligations. This political obstacle is probably the most important one to address, as with an improved political climate, the (perceived) legal obstacles would be easier to address. It is also necessary to develop an understanding of what extraterritorial obligations imply. Some confusion about their extent exists, and further work on the content of the obligations and their limitations still need to be carried out. For instance, the obligation to provide assistance and how much, remains controversial. Furthermore, the relationship between the national and the foreign states' obligations may still need further clarification. Nevertheless, if states take responsibility for the effect of their actions, whether committed at home or abroad, rather than trying to escape responsibility, this would be a big step forward. Too much effort has been put into trying to evade responsibility, or to develop legal loopholes to do so, rather than to respond to the underlying philosophy of human rights: that we are born free and equal in dignity and rights.
